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- . , Cony of 0ffice Memorandum o, 134/20/68-4VD dated
[ ~ o3th Aurust, 1068 from Govt, of Iniia, Hinistry of Home
! Aftfairs, ilew Dellii address=d to 411 Ministries of the
l» ‘ Govt, of India (Chief Vizilance Officers) ete,

;nm;}Sub:qg'DiScigligéfywppﬁqéédfngg_;sqdhéiaﬁ
e cby o bad record forﬁﬁurhq§e;inimgpgitxﬁn,

‘penalty.

;"' ."" ,’ ”

. ..., Alquestion has arisen ‘Whether past bad record of
‘selrvies of an officer cap be’ taken to' aceourit in deciding
.. .. .. _the penalty to ve imnosed on the off c¢er in discinlinary
U ogpeeedings, and;whether{ﬁheﬁfﬁcﬁ'that»suChgr@cords has been
W o . tafen into account should. be mentioned in the -order imposing
"<oena1ty,-‘lfhis»has b@ah»examineﬁ‘qu¢on§u%tation,with
R Ministry of Law, It Is condidered that 1f previous bad
oy ... .repord,; punishment, ete, of an officer isprohoged to be taken
Y. oo into coﬁsi@eration,in’ﬂeterminihg;tﬁe’ﬁemﬁltyfto he imposed,
Ci e T .sheuld-be .made a snecific charZe ih-tﬁﬁxchgtﬂe—Sh?@t itself, -

70

‘otherwise any meition of the nast bad rédord in the order of
nenal ty unwi ttingly or in a2 routing ridnnetywhen this bad not
- peen mentioned,in;th@.chargésneétfzwpﬁid,Vitiﬁte ‘the nroce~d-

g8, and so sbould,b@nescnemsd,‘ﬂf o ST

3 ,15; to the foll-
suUnreme Court in the
1R.19648,C,506) : -

~ 4

‘invi

- Q;Ingﬂﬁs;¢mmeﬁibn,&mﬁﬁtt@rig
_— .- owing extract,fromﬁihefjudgamdﬁtfd’ th
o, i T : State of Mysord Vs, i, I'I'qhgh’fg GowAa- (

N e . : S Lt
R ERR ST ] one hold :that it is incumbent unon the

'authority"tdvqivé'the‘Gov&fhmantiséﬁvaﬂx at
the sscond stnage reasonable opnortuni ty to
' Co . show cause azainst the nropossd nu aishment
¥ R and if the nronoscd nunishment is also bas=4 on

’ ‘ his. previous nunishments or his hrevices bad
record, ‘this should be included in the second
notice so that he may be able tou give an exnlaha-
/ . tion,.,. \

In the nr scat case the second show cause ; ;
notice doss not mention that the Jovernmen ‘
tntend-d to take his nrevious nunishments inte
e : consid-ration in nronnsing to dismiss him from Yo
'.]..k ‘ - .gervice, On the contrary, the said notice nut N
\ him on the wrong scent, for it told him that . N
- 1t pronos ‘d to dismiss him fromservice as the : .
~charzes nroved azaiast him were grave ... the
order of dismiss~1 ... tndicate” that the show
cause notics Aid not give the only reasons
which influcnced the Jovernment to Aismiss the
N - resnondsnt froms ervice, This notice clearly
: ‘ econtravendd the provisions of Art. 311 (2) of
the Consti tution as interpreted by Court, ™
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-,3/”\u ~«”,These_observatiomSAweie,madﬁ;by~theiSupreme
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vCourtiin the context of the. provisions,.of Article 311 (2)

‘:nf?thefComstitution‘before,its*ameﬁdmentLby$¢he Cons ti tution
- (Mifteenth Amendment) Act,, 1953, Undet. the . amendmed Article,

dt the stage of show-cause notice, the Government servant
has to be given a ‘reasonable o portimity! of.makin repre-
senfation én . the nenalty ronoged. but only on_the basis of
evigence adduced Hurlngytﬁe enqui?y. %hié %ouid indicate

:-1thht'atffhe second stage, thé nrocedure shoyld be Jimi ted only

te the proposed penalty on' the basis' of the proved icharges

~and additional material in the form of past bad record

etc, can not be introduced, If such matter is to be intro-

. Quced, the Government servant must have a rizht to make his

sentation ‘on :those matters: and .for that purnose to

O e e
;-?.'§§%¥é§%r confidenti=1. record-and evern witnesses. to establ%;h
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Ling circumstances Jike his subseugnen® zoond conduc
will "be contrary to dmended Articie 311 2% which

_ €learly limits - the richt ocf.re'gresantation~tonly on theéhmsis
© of evidence adduced during such enguiry!,. This canbot b ¥

f“snesidedvrwstrictionwand,pne»sunnoseé'that.theTpenalty is™

proposed only on.the basis of the tharges inquired into, 6
wiggOUt;any>additional factors being taken into consideration,

5‘Aceording1y'if nast bad record is nronosed to, be taken into

T afker
'u~§eu%he_ﬁisciplinéry aut
~imposition of penalty,

' ‘%gcount_in determining the penally to be imposed, it should
. L

made. subject matieT of a specific charge 'in the charge-sh-

Ceet itself, If it is not so-dore, it candt be relied upon

theenquiry 1s clomsed afkd: the  re t i "
o B AOE 801279, M0 Tenert 1s subni tted

. This may be brought to the notice of all Dscipl-
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