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HIGH COURT OF MADHYA PRADESH : JABALP
BENCH AT GWALIOR

(M E M Q// o //‘z‘

No ZZ/&5 4 Gwalior, dt. 21.11.2017

To,
\/l/The Chief Secretary,
Government of M.P.,

BHOPAL(M.P)

2. The Principal Secretary,
General Administration Department ,

2’ (L‘ Government of M.P., Vallabh Bhavan
%-0-; BHOPAL(M.P)
o Y
cﬁ: L 3. The Principal Secretary,
\tfi ~ Department of Revenue,
- cl'}‘- Government of M.P., Vallabh Bhavan,
= g BHOPAL(MP)
a

Sub:- Regarding transmission of a copy of order dt. 21.09.2017
passed by Hon'ble Court in Writ Petition no. 7120/15 (Smt.
Tarabai Vs. Smt. Shantibai & Ors.).

Aok ok

With reference to the sub]ecl cited above please find enclosed
herewith a wae copy of order dt. 21.09.2017 passed by Hon'ble Court in
Writ Petition no. 7120/2015 (Smt Tarabai Vs. Smt. Shantibai & Ors)
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.1;\ for information and necessary compliance.
g Encl:-  As above.
X
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ad (G.S.DUBEY) . e
\ . PRINCIPAL REGISTRAR . - EEEE
_‘Principal Registrar |
ngh Court of Madhya Pradesh

Bench Gwaifor
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] W.P.No.7120/2015

HIGH COURT OF MADHYA PRADESH -
BENCH AT GWALIOR

:SINGLE BENCH: " T""""'RU ~ \*
i ’ ' ‘-‘J
ON'BLE SHRI JUSTICE ANAND PATHAK) ,g EC P
WRIT PETITION NO.7120/2015 i Secm,.. Ufficey
f High Court of 14 p.
Smt. Tarabai L Bencih Gwalinr
Vs. I

Smt. Shanti Bai & Ors.

Shri N.K. Gupta, learned senior counsel with Shri Ravi Gupta,

learned counsel for the pelitioner.

Shri Prashant Sharma, learned counsel for respondent No.t -Smt.
Shanti Bai.

Shri Anand Singh Sikarwar, learned counsel for respondent No.10.

Whether approved for reporting : Yes

Law laid down:

Every quasi-judicial/administrative order passed by the
administrative authority must bear reason as it promotes clarity in
governance and recipient of the order can analyse it objectively and
pendency of the case before the Courts ¢can be reduced drastically.

Practj.cg_j: _of respondents that cases 'are decided in one line.
phrase “ugvor gy faard sm=a fear war §° (case s
rejected after due consideration) is against the doctrine of 'Natural
Justice'.

Administrative  authorities  while  performing  quasi-

. judicial/administrative function must abreast with basic knowledge of

statutes in which they are dealing with along with procedural law.
Time has come when 'Rule of Law' must be treated as one of
the essential components of infrastructure so that development of
ther components of infrastructure may not be sacrificed at the altar

of mls-governance

- While deciding the case.in a_slipshod manner quoting. “u#xu..

qor’ fraratera s fear s &7 s an antithesis to the 'Rule of
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Directions given by High Court are to be complied with by
authorities specially if the order attained finality.

ddkkhirihkkhk

ORDER
(Passed on 21-09-2017)

This is second visit of petitioner. being crestfallen by . .

the order dated 23-09-2015 (Annexure P/1) passed by respondent
No.10 whereby the application under Order XIV Rule 2 of CPC has
been rejected.
2- Precisely stated facls of the case for adjudication are
that respondent No.1 -Smt. Shanti Bai filed an eleclion petition
under Section 122 of M.P. Panchayat Raj Avam Gram Swaraj
Adhiniyam, 1993 whereby election on the post of Sarpanch, Gram
Panchayat, Lachayara, Block Kurwai District Vidisha was
challenged. As per the submissions and pleadings contained in
petition memo, election petition carried certain deficiencies as per
| M.P. Panchayat (Election Petition, Corrupt Practices and
Diéqualiﬁcation from Membership) Rules, 1995. It further appears’
that the Election Tribunal framed the issues and issue No.3 was
framed  about maintainability of election petition, therefore,

petitioner filed an application under Order XIV Rule 2 of CPC that=* ™ -

issue No.3 which was framed regarding maintainability of election
petition is a legal issue, hence, the same be heard and decided as
preliminary issue. The said contention was duly replied by the
election petitioner (respondent No.1 herein) admitting the fact that
on the date of filing of election petition, security depoéit was not
made and security deposit was made to Tahsildar on 26-04-2015;
after filing the election pelition on 24-02-2015. Therefore,
according to learned counsel for the petitioner, violation of rule 7
of Rules of 1995 was apparent and being a mandatory condition,
the said question -ought to have been -considered by the authority
as preliminary issué. In the case of election of Grarri Panchayat

.respondent No.10 was holding the said post at the relevant point of

specified_authority is_Sub_Divisional Officer (SDO) and. as _
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time, therefore, arrayed as party respondent (later on;-after filing of
writ petition). The authority vide order dated 01-07-2015 dismissed
the application preferred by the petitioner under Order XIV Rule 2

of CPC in a slipshod manner. Annexure P/6 reveals that no reason

has been_  assigned for dismissal of the application nor any”

conclusion has been arrived at for such dismissal.

3- Being aggrieved by the said order, petitioner
preferred writ petition bearing No.4567/2015 in which vide order
dated 21-07-2015, this Court allowed the petition on the ground
that the order passed by the SDO lacks any reason or finding
whereas reasons are heartbeat of every judicial order. Matter was
remanded back to the authority for fresh adjudication of the
conlroversy wherein application under Order XV Rule 2 of CPC
had io be decided afresh. Respondent No.10 again passed the
same cryplic order dated 23-09-2015 vide Annexure P/1: which is
under challenge in this writ petition. ’

4- According to learned counsel for the petitioner, when
Sub Divisional Officer earlier passed the order dated 01-07-2015

then this Court found the said order bereft of any reason and_. ..

therefore, “while deciding * the said peétition, remanded the matter
back for consideration of application under Order XiV Rule 2 of
CPC afresh. Still respondent No.10 showed the same attitude and
passed the order in a slipshod manner without assigning any
reason. Same is arbitrary, illegal and contémptuous in nature.
Quasi judicial authority is duty bound to pass reasoned order so
that it can be analyzed by the higher authority objeétively when
matter goes into appeal or revision. Leamed counsel for the
petitioner submits that respohdent No.10 has not considered spirit
of earlier order passed by this Court and repeated the same
- - mistake, therefore, réspondent No.10 be suitably punished for the
willful disobedience of the order in not adhering to the directions’
given by this Court in writ petition. Besides the arguments on
mefits.lleamed counsel for the petitioner raised the ground of

violation of Drincib',‘? of natural justice also. He Treferred thew =

judgment rendered by the Hon'ble Apex Court in the matter of
Kranti Associates Private Limited & Anr. Vs: Masood Ahmed
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. Learned. courlsei for respondent No.i/contesting
respondent was not in a position to support impugned order. He
fairly concedes that the order impugned suffers from arbitrariness
and illegality. He faily admits that the prescribed authority should
have passed the impugned order while assigning reason.

6- It appears that during pendency of writ pelition,
petitioner impleaded authority (i.e. respondent No.10) by name who
has passed the order and appropriate application was moved for
impleadment of SDO, Kurwai District Vidisha by name. Therefore,
respondent No.10 was added in the array of respondents.
Respondent No.10 was noticed and was represented through her
counsel and reply was filed. In the reply, respondent No.10
submits that maintainability of election petition is mixed question
of fact and law, therefore, decision in respect of maintainability of
election petition cannot be taken without taking evidence and"
without ascertaining the facts, therefore, she has rightly passed
the impugned order. '

7- According to her, the fact regarding security deposit by
respondent No.1 at the time of filing of election petition is matter
of record and therefore, as preliminary issue it cannot be decided.
She prayed for dismissal of writ petition.

8- Heard leamed counsel for the parties at length and
perused the documents appended thereto.

9- Inmally. in the first round of litigation, vide order dated
01-07-2015, respondent No.10 passed the order in which the order
over application under Order XIV Rule 2 of CPC has been passed
in a slipshod -manner. The said one line order contains following
remarks “CPC 14 /2 &1 amagH farma e gy sy 8

10- Petmoner preferred writ  petiion  N0.4567/2015+ - -

challengmg the said order dated 01-07-2015 and on 21-07-2015,
this Court passed a, detailed and exhaustive order quoting the .
judgment rendered by the Hon'ble Apex Court in the matter of
Kranti Associates Private Limited (supra). The said quote is
reproduced for reference as under: '

“(a).In india.the pdicial. trend has always
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been to record reasons, even in administrative
decisions, if such decisions affect anyone
pre judicially.

(b) A quasi-jdicial authority must record
reasons in support of its conclusions.

(c) Insistence on recording of reasons is
meant to serve the wider principle of justice that
Justice must not only be done it must also appear
to be done as well. . .

(d) Recording of reasons also operates as
a valid restraint on any possible arbitrary exercise

- of  jdicial  and quasi-udicial or even

administrative power.

(e) Reasons reassure that discretion has
been exercised by the decision-maker on
relevant grounds and by disregarding extraneous
considerations.

(f) Reasons have virtually become as
indispensable a component of a decision-making
process as observing principles of natural jstice
by jdicial, quasi-judicial and even by
administrative bodies.

{g) Reasons facilifate the process of judicial
review by superior courts. '

(h) The ongoing jdicial trend in all
counfnes commifted to rule of law and
constitutional governance is in favour of reasoned
decisions based on relevant facts. This is virtually
the lifeblood of jdicial decision-making jstifying
the principle that reason is the soul of pstice.

(i) Judicial or even quasi-judicial opinions
these days can be as different as the jidges and
authorities who deliver them. All these decisions
serve one common purpose which s o
demonstrate by reason that the relevant factors
have been obgctively considered. This is
important for sustaining the litigants' faith in the
Justice delivery system.

() Insistence on reason is a requirement for
both jdicial accountability and transparency.

(k) If a udge or a quasi-judicial authority is
not candid enough about his/her decision-making
process then it is impossible fo know whether the
person deciding is faithful to the doctrine of
precedent or to principles of incrementalism.

(1) Reasons in support of decisions must be
cogent, clear and succinct. A pretence of reasons
or ‘rubber-stamp reasons” is not to be equated
with a valid decision-making. process.

(m) It cannot be doubted that transparency
is the sine qua non of restraint on abuse of
judicial powers. Transparency in decision-making

‘not enly makes the jdges and decisionmakers

less prone to errors but also makes them subject
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to broader scrutiny. oo

(n) Since the requirement to record
reasons emanates from the broad doctrine of
fairness in decision-making, the said requirement
is now virtually a component of human rights and
was considered part of Strasbourg
Junsprudence.

{o) In- all common law jurisdictions
judgments play a vital role in setting up
precedents for the future. Therefore, for
development of law, requirement of giving
reasons for the decision is of the essence and is
virtually a part of “due process”.

11- After considering mandate of Hon'ble Apex Court, this
Court set aside the order dated 01-07-2015 with a direction to the
SDO/Election Tribunal to decide the application under Order XIV
Rute 2 of CPC in accordance with law. After remand, the matter
was returned back to the SDO (respondent No.10 herein) and
respondent No.10 again passed the same order without any
alphabetical alteration even. [t reads as under;
“CPC 14 /2 &1 dmaeA faarmivra @Rt fear smar &Y

12- Only change after remand in the impugned order is
that earlier the word “f"¥a" has been used for rejection and now _

in the impugned order -the word Errﬁm has been used for

rejection, rest of the alphabetlcal expressnons are same.

13- Reiterating the mandate of Hon'ble Apex Court while
discussing the importance of “Reason” by the Judicial, Quasi
Judicial and Administrative Authorities meandering through the
realm of Reason and its Importance in the decision making process,
said principles are again reproduced to make these Principles; a
'Reality than a Ritual' by the decision making authorities. These °
principles are: .

“(a) In India the jdicial trend has always
been to record reasons, even in administrative
decisions, if such decisions  affect anyone
pre pdicially.

(b) A quasi-judicial authority must record
reasons’in support of its conclusions.

(c) Insistence on recording of reasons is
meant to serve the wider principle of justice that
Justice must not only be done it must also appear

. .tobe done as well.

(d) Recordmg of reasons also operates as

a valid restraint on any possible arbitrary exercise
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of  jdicial and quasi-judicial or- even
administrative power,

(e) Reasons reassure that discretion has
been exercised by the decision-maker on
relevant grounds and by disregarding extraneous
considerations.

(f) Reasons have virtually become as
indispensable a component of a decision-raking
process as observing principles of natural justice

by . udicial, quasi-judicial and even by
administrative bodies.

(g) Reasons facilitate the process of judicial
review by superior courts.

(h) The ongoing jdicial frend in all
countries commifted to rule of law and
constitutional governance is in favour of reasoned
decisions based on relevant facts. This is virtually
the lifeblood of judicial decision-making justifying
the principle that reason is the soul of ustice.

(i} Judicial or even quasi-judicial opinions
these days can be as different as the jdges and
authorities who deliver them, All these decisions
serve one common purpose which s to
demonstrate by reason that the relevant factors
have been obgctively considered. This is
important for sustaining the litigants’ faith in the
justice delivery system.

(j) Insistence on reason is a requirement for
both judicial accountability and transparency.

(k) If a judge or a quasi-judicial authority is
not canaid enough about his/her decision-making
process then it is impossible to know whether the
person deciding is faithful to the doctrine of
precedent or to principles of incrementalism.

{I) Reasons in support of decisions must be
cogemnt, clear and succinct. A pretence of reasons
or ‘rubber-stamp reasons” is not to be equated
with a valid decision-making process. .

{m) It cannot be doubted that transparency
is the sine qua non of restraint on abuse of
judicial powers. Transparency in decision-making
not only makes the judges and decisionmakers
less prone to errors bt also makes them subject
to broader scrutiny.

(n}) Since the requirement to record
reasons emanates from the broad doctrine of
faimess in decision-making, the said requirement
is now virtually a component of human rights and
was - considered  part of . Strasbourg
Jurisprudence. - '

(o) In all common -law jrsdictions
jdgments play a vital role in sefting up

" precedents -for the future. Therefore, for
development of ~law, requirement of giving
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reasons for the decision is of the essence and is
virtually a part of “due process”.

14- Repeation of said principles are to bring home the
point that reasons are hearitbeats -of conclusion. Where any
authority acting as quasi judicial authority or as administrative
authority, must record reason for arriving to a conclusion so that it
facilitates the process of judicial review by superior Court or

authority. It reduces the subjectivity and promote objectivity and ~ ™ - .

omits arbitrariness. The concept adopted by the administrative
authonty while deciding the case of an employee under
administrative authority or case of a citizen while functioning as

quasi-judicial authority needs to be decided by Reason. It is seen

repeatedly-by this Court that administrative authorities have coined '
a phrase (in common parlance) while deciding the case of a
litigant,. employee or citizen by quoting “Um¥oT 94Ul fraRT=Td
a1 fear Wmar &, This is an antithesis to the 'Rule of Law' and
mandate of Hon'ble Apex Court which repeatedly guided and
asserted for giving ‘'Reasons’ in the judicial, quasi-
judicial/agministrative orders. What discussion or conclusion was
in the mind of decision maker is reflected through Reasons and

therefore, administrative authorities which at times perform quasi-

judicial functions also; must record Reasons rather than concealing ..

their thoughtful considerations/iwhims and fencies under the veil of
phrase “om¥eT qur fagRmwra A fHm Sar " (case is
rejected after due consideration). This is against the fair play and
transparency, which has been declared as a part of principle of
natural justice {See:Dev Dutt Vs. Union of India and others,”
(2008) 8 SCC 725}. Similarly the docirine (natural justice) is now

termed as synonyrﬁ of fairness in the concept of justice and stands

as the most accepted methodology of a governmental action and
soul of the natural justice is fair pléy in action. Thus, natural justice

has an expanding content and not stagnant concept.

15- Originally there were said to be-only two principles of -
natural justice: (1) the rule against bias and (2) the right to be g
heard (éudi alteram partein).: However, subsequently, as noted in
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V,qL!O A.K. Kraipak and Ors. Vs, Union of India.& Ors (1969) 2 SCC 262
R and K.I. Shephard and others Vs. Union of India and others
(1987) 4 SCC 431, some more rule came to be added to the rules

of natural justice, e.g. the reqmrement to give reasons vide S.N, - ~

Mukherjee Vs. Union of India, (1990) 4 SCC 594. In Mrs.

Maneka Gandhi Vs. Union of India and another, (1978) 1 SCC

248 (vida paras 56 to 61) it was held that natural justice is part of

Article 14 of the Constitution. ‘

16- The Hon'ble Apex Court in historic decision, AK.
.. Kraipak and Ors. (supra) has pointed out that the concepi of quasi-

judicial power has been undergoing radical change and such ™~

dividing line between an administrative power and a quasi-judicial
power is quite thin and is being gradually obliterated. For
determining whether a power is an administrative power or a quasi-
judicial power one has to look to the nature of the power conferred,
the person or persons on whom it is conferred, the framework of the

law conferring that power, the consequences ensuing from the

exercise of that power and the manner in which that power is .

expected to be exercised.-Later on, in other celebrated judgment of

Mrs. Maneka Gandhi (supra) and Mohinder-Singh Gill- and - -

another Vs..Chief Election Commissioner, New Delhi and
others, (1978) 1 SCC 405 has expanded ahd explained the scope.
of natural justice. Therefore, administrativé authorities are duty
"bound to assign reasons while deciding the case either functioning
" as quasi-judicial authority or as administrative authority. _
17- " Here in the present .case, perusal of impugned order
reflects three omissions on the part of Presiding Officer; one is she
appears to be ignorant about the provisions of Civil Procedure
Code, 1908 (hereinafter referred as CPC) which she referred in the
order. She missed the chance to understand that CPC includes -
Sections, Orders and Rules. By referring 14/2, she escaped the
legal provisioﬁ that-it was in respect of Order XIV Rule 2 of CPC,

~ therefore, admnmstratlveiquasu judicial authorities must abreast with =

basic knowledge of statutes in which they are dealmg with. For that,
appropriate acclimatization session or refresher . course of such
administrativefquasi judicial authorities can-be conceptualized and
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implemented so that true import of spirit of natural justice and
significance of Reasons may be inculcated in their decision making

- Process.

18- Another omission reflected from the impugned order is

' 'i'g‘horance of Presiding Officer about passing of eadier Court order;
- which (Court order) categorically mandates the Presiding Officer to

proceed with the casé by affording opportunity of hearing to the
parties and to pass a reasoned order. This omission may be

attributable to the Presiding Officer and/or to the ministerial staff ™

also which is entrusted with the responsibility of keeping the

" record updated and make available to the Presiding Officer for

ready reference.

19- Another omission occurred in the impugned order
(which is the subject matter of discussion itself} is that no Reason
has been assigned in passing the said order, specially in election
petition in which democratic rights of citizenry are intrinsically
involved and therefore, it virtually frustrates the very spirit of

o Constitutional Amendment by which Article 243 has been amended
-and local bodies have been given sufficient democratic and

electoral authorities.

'20- 7" " From the pieadings madé and submissions advanced

by learned counsel for the parties, it appears that respondent

No.10 was the same authority who passed the order dated 01-07- ..

2015 and-when the matter was challenged in writ petition
No0.4567/2015 and matter went into remand for fresh adjudication,
even then, the second time also, impugned order has been passed
by the same'authority in same manner. At the time of. first order
{dated 21-07-2015), reépoﬁdent No.10 might not be aware of
sanctity of Reasons while peﬁorrﬁing quasi-judicial- functions, but
when the matter was remanded back by this Court, respdndent
No.10 must have been enlightened by the direction of this Court as

. ..contained in the order dated 21:07-2015 passed in writ petition
’Np.4567/2015. Théreafter repeating .the same mistake, not only
"di"s'l'pla'ys arbitrariness but also reflects casualness, negligence

. and/or defiance and hés trappings of disobedience of the order

dated 21-07-2015.
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_‘. 21- Directions given by this Court are to be-complied with
QO,;;"' " -~ .by the authorities especially when the order of this Court attains
finality. Here, the authority (respondent No.10) had to comply the
order but as referred above committed the same mistake. What
would have weighed in the mind of respondent No.10 or what
circumstances persuaded'her. were not explained in the retum filed
by her. She only efaborated the reasons (subsequently in return) for ™

passing the impugned order but elaboration of reasons in the reply
to writ petition cannot make good the infirmity from which the
impugned order suffers. The Hon'ble Apex Court in the matter of
Mohinder Singh Gill (supra) has used beautiful expression to sum
up while saying:

“The second equally relevant matter is that when
a statutory functionary makes an order based on
certain grounds, its validity must be judged by the
reasons So mentioned and cannot be
supplemented by fresh reasons in the shape of
affidavit or otherwise. Otherwise, an order bad in
the beginning may, by the time it comes to Court
on account of a challenge, get validated by
additional grounds later brought out. We may
here draw atltention to the observations of
Commissioner of  Police, Bombay Vs.
Gordhandas Bhanj, AIR 1352 SC 16. Public
" orders, publicly made, in exercise of a statutory
.authority cannot be construed in the light of
explanations subsequently given by the officer
making the order of what he meant, or of what
was in his mind, or what he intended to do. Public
orders made by public authorities are meant to
have public effect and are intended to affect the
actings and conduct of those to whom they are
addressed and must be construed obgctively
with reference to the language used in the order
itself. ' '
Orders are not like old wine becoming
better as they grow older.” o -

- 22- Therefore, this Court also seeks.effective intervention

- ofadministrative head of the department i.e. Principal Secretary
(Revenue or General Admini.stratii/e Department as the case may
be) to reach to the truth and weed out chaff from the grains.’
Principal Secreta'ry is advised to give directions for preliminary
énquiry'.td competent authority’ of respondent No.10 about-
casqa]riessilnegligenqe_ of ye§pondent No.10 while performing duty*
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as quasi-judicial authority and lapses of her ministerial staff, if any.
In the said preliminary enquiry proper opportunity of hearing be
provided to respondent No.10 (Ms. Trapti Shrivastava) who was
working as SDO, Kurwai District Vidisha at the relevant point of

time when the impugned order dated 23-09-2015 has been passed
in the election petition as well as to all other eming persons. After

conducting the preliminary enquiry if the case is found to be
appropriate one for proceeding for departmental enquiry then the
same shall be proceeded with the procedure in accordance with law
and if the case involves bonafide lapse then they may be

..exonerated. It is made clear that the opinion expressed about the

lapse of respondent No.10 and her ministerial staff is found prima
facie, on the basis of record in hand, therefore, authorities have to
arrive to the conclusion about their alleged lapses only through
procedure as per law. Anxiety of this Court is not for punishment but
for sending a reminder to the authorities and their staff functioning
as public servants lo match democratic aspirations of public at
large. '

23- At this stage, this Court also takes opportunity to seek

effective intervention of administrative head of the State i.e. Chief...=:- .....

Secretary “with expectation that suitable orders/suggestions /
directions would be issued to the administrative/quasi judicial
authorities who are functioning under the aegis of Chief Sec;retary.
and his other departmental functionaries, Principal Secretaries elc.
who are involved in decision making process to incorporate

' "Reasons as pért of their decision making process, instead of
- deciding the cases in a slipshod manner and/or by making written
and mechanical endorsement “931" faamrira smr= fFam siman g7

24- This would have laudable purpose because it will
promote clarity in governance and recipient of the order would be in
a position to challenge the same before higher authorities on basis
of reasons assigned in the order. This endeavour of Administrative’
Machinery - would drastically reduce pendency of the cases before
this Court (including Civil/Criminal Courts) because large number of

Reasons while deciding the cases of citizenry in general and/or

P

éases are. pending before the Courts.- due to non assignment of

]
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employees of State in particular and after keeping pending for
years together cases are ultimately remanded back to the:
authorities for fresh adjudication on merits. If reasons are

é-é.signed then fate of the case . would be known to the
employee/litigant/aggrieved person while challenging the order- or.. -. ...

accepting " the said ordér as fate accomplii. Other suggestions
issued in preceding paragraphs must also  be thoughtfully
considered. Steel frame of this State (Madhya Pradesh) must

recollect in hindsight about the glorious past it possessed when it

had efficienl and effective administrator like Mr. R.P. Naronha and
Mr. K.F. Rustamiji.

25- Time has come when ‘Rule of Law' must be treated
as one of the essential components of infrastructure (like Roads,
Water, Electricity and Communication), so that development of
other components of infrastructure may not be sacrificed at the altar
of mis-governance. A sincere thought and endeavour in this
direction is need of the hour.

27 Resultantly, on the basis of cumulative analysis,

~ Anil*

impugned order dated 23-09-2015 passed by Sub Divisional Officer,

Kurwai District Vidisha is set aside. Parties are directed to appear

before the said authority on 25-11-2017, the date on which they will

~mark their attendance and take guidance from the Presiding Officer

for further hearing on application under Order XIV Rule 2 of CPC
as per law.

28- Prinéipal Registrar of this Court is directed to ‘send
copy of this order to Chief Secretary, 'Govermment of Madhya
Pradesh and Principél Secretary, General Administration
Department and Revenue' Department for information and
compliancé.

29 Petition stands allowed with the abovementioned

directions. No costs.

. (Anand Pathak)
i Judge

" BecieroEe .
éHigh Court of M.P. ..~
~ Benich Gwalior
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Whether approved for reporting : Yes
Law laid down;

Every qdasi-jqdiclglladminislrative "order passed by . the
administrative authority must bear reason as it promotes clarity in
governance and recipient of the order can analyse it objectively and
pendency of the case before the Courts can be reduced drastically.

Practice of respondents that cases are decnded in one line,

phrase TR Ll ﬁ‘ﬁn'\'ﬁ'ﬂﬁ smr Pear o g (case is
rejected after due consideration) is against the doctrine of ‘Natural
Justice'. ) -

" Administrative ~ authorities  while  performing  quasi-
judicial/administrative function must abreast with basic knowledge of
statutes in which they are dealing with along with procedural law.

Time has come when 'Rule of Law' must be‘treated as one of
the essential components of infrastructure so thgat-.:ldeyeiopment of
other components of infrastructure may not be saciificed at the altar
of mis-governance. B

While deciding the case in a slipshod manner quoting “TEHT
qr" R s feam Sman g is an anlithesis o the 'Rule of
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e Directions given by High Court are to be complied with by

autherities specially if the order attained finaity.
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ORDER
(Passed on 21-09-2017)

This is second visit of petitioner being crestfallen by .

the order dated 23-09-2015 {Annexure P/1) passed by respondent
No.10 whereby the application under Order XiV Rule 2 of CPC has
been rejected.

2- Precisely stated facts of the case for adjudicalion are
that respondent No.1 -Smt. Shanti Bai filed an election peition
under Section 122 of M.P. Panchayal Raj Avam Gram Swaraj
Adhiniyam, 1993 whereby'election on the post of Sarpanch, G;gm
Panchayal, Lachayara, Block Kurwai Distict ™ Vidisha was
challenged. As per the submissions and pteadings contained in
petition memo, election petmon carried certain deficiencies as per
M.P. Panchayat (Election Petitlon Corrupt  Practices and
Disqualification from Membership} Rules, 1995, It fur-th.e'r appears
that the Election Tribunal framed the issues and issue No.3 was
framed  about maintainability of election petition, therefore,

petmoner ﬁied an appl:canon under Order XIV Rule 2 of CPC that~ ™~

issue No.3 which was framed regardmg maintainability of election
petition is a legal -issue, hence, the same be heard and decided as
preliminary issue. The said contention was duly reptied by the
election petitioner (respondent No.1 herein) admitting the fact thal
on the date of filing of election pelition, security depésit was notl
made and security deposit was made to Tahsildar on 26-04-2013;
after filing the election petition on 24-02-2015. Therefore,
according to learned counsel for the pelitioner; violation of ruie 7
of Rules of 1995 was apparent and being a mandatory condition,
the said question ought to have been considered by the authonty

as preliminary issue. In the case of election’of Gram Panchayal' '
specified authority is Sub Divisional Officer {SDO) and.. as
}esp'oﬁdent No.10 was holding the said post at‘the relevaqt p_oint of

T-......_,..._,....... LA
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""f"!\_ ;,)? time, therefore, arrayed as party respondent {later on; after filing of

writ pelition). The authority vide order dated 01-G7-2015 dismissed
the application preferred by the petitioner under Order XIV Rule 2
of CPC in a slipshod manner. Annexure P/6 reveals that no reason
has been  assigned for dismissal of the application nor any” R
conclusion has been arrived at for such dismissal.

3- Being aggrieved by the said order, peiitioner
preferred writ petition bearing No.4567/2015 in which vide order
dated 21-07-2015, this Court allowed the petition on the ground
that the order passed by the SDO lacks any.reason or finding
whereas reascns are heartbeal of every judicial order, Matter was
remanded back to the authority for fresh adjudication of the
controversy wherein application under Order XIV Rule 2 of CPC
had to be decided afresh. Respondent No.10 again passed the
same cryptic order dated 23-03-2015 vide Annexure P/1; which is
under challenge in this writ petition. ‘ | ) . )
4- According to leamed counsel for the petitioner, when
Sub Divisional Officer earlier passed the qrder dated 01-07-2015
then this Court found the said order bereft of any reason and ..
therefore, “while deciding - the said petition, remanded the matter
back for consideration of application under Order XIV Rule 2 of
CPC afresh. Still respondent No.10 showed the same attitude and
passed the order in a slipshod manner without assigning any
rééson. Same is arbitrary, illegal and contemptuous “in '_Inature.
Quasi judicial authority is duty bound to pass reasoned order so
that it can be analyzed by the higher ahthority objebtively when
matter goes into appeal or revision. Leamed counsel for the
petitioner submits thal respondent No.10 has not considered spirit
of-earier order passed by this Court and repeated the same
mistake, therefore, reépona'gnt No.10. be suitably punished for the
willful disobedience of the order in not adhering to the directions
given by this Court in writ petiljon.‘ Besides the arguments on
merits, leamed counsel for the petitioner raised the ground of
’vi'olqtion o.f~ principle of natural justice also. He referred the™ ™
j}Jdgm_ent rendered by the Hon'ble Apex Courl in the matter of
Kranti Associates Private Limited & Anr. Vs. Masood Ahmed
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5- . Learned counsel for respondent No.l/contesting

respondent was not in a position to support impugned order. He
fairly concedes that the order impugned suffers from arbitrariness
and illegality. He fairly admits that the prescribed authority should
have passed the impugned order while assigning reason.

6- It appears that during pendency of writ pelition,
petitioner impleaded authority {i.e. respondent No.10) by name who
has passed the order and appropriate application was moved ior
impleadment of SDO, Kurwai District Vidisha by name. Therefore,
respondent No.10 was added in the array of respondents.
Respondent No.10 was noticed and was represented through her
counsel and reply was filed. In the reply, respondent No.10
submits that maintainability of election petition is mixed question

of fact and law, therefore, decision in respect of maintainability of L

election petition - cannot -be taken without taking evidence and .
without ascertaining the facts, therefore, she has rightly passed
the impugned order.

7- . According to her, the fact regarding security deposit by
‘respondent No.1 at the time of filing of election petition is matter
of record and therefore, as preliminary issue it cannot be decided.
She prayed for dismissal of writ petition.

8- Heard leamed counsel for the parties at length and
perused the documents appended thereto.

9- Initially, in the first round of litigation, vide order dated
01-07-2015, respondent No.10 passed the order in which the order
over application under Order XIV Rule 2 of CPC has been passed
in a slipshod -manner. The said one line order contains following

remarks “CPC 14 /2 %1 @@eA fammywra P e st &1

10- . Petitioner preferred writ  petition N0.4567/2015: 7 -

challenglng the said order dated 01-07-2015 and on 21-07-2015,
this Court passed a detailed and exhaustive order quobng the .
judgment rendered by the Hon'ble Apex Court in the matter of
Kranti Associates - Private Limited (supra) The said quote is
reproduced for reference as under:

S e —-e == -, - —-Y(a}-In-India-the -udicial trend has always
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been to record reasons, even in administrative
decisions, If such decisions affect anyone
pre udicially.

{b} A guasi-judicial authority must record
reasons in support of its conclusions.

(c) Insistence on recording of reasons is
meant to serve the wider principle of justice that
Justice must not only be done it must also appear
to be done as well.

(d) Recording of reasons also operates as
a valid restraint on any possible arbitrary exercise
of jdicial  and  quasi-udicial  or  even
adminisirative power. )

(e) Reasons reassure thal discretion has
been exercised by the decision-maker on
relevant grounds and by disregarding extraneous
considerations,

{f) Reasons have virlually become as
indispensable. a component of a decision-making
process as cbserving principles of natural justice
by judicial, quasi-judicial and even by
administrative bodies.

(g} Reasons facilitate the process of judicial
review by superior courts.

{h) The ongoing jdicial tend in all
countries committed o rule of law and
constitutional governance is in favour of reasoned
dacisions based on relevant facts. This is virtually
the fifeblood of jdicial decision-making justifying
the principle that reason Is the soulof justice.

(i} Judicial or even quasi-judicial opinions
these days can be as different as the jidges and
authorities who deliver them. All these decisions
serve one common purpose which is (o

dsmonstrate by reason that the rélevant factors ™

have been objectively considered. This is
important for sustaining the litigants’ faith in the
justice delivery system.

{j} Insistence on reason is a requirement for
both udicial accountability and transparency.

(k} if & judge or a quasi-judicial authorily is
not candid enough about his/her decision-making

process then it is impossible to know whether the .

person deciding is faithful to the doctrine of
precedent or fo principles of Incrementalism.
(1} Reasons in support of decisions must be

cogent, clear and.succinct. A prefence of reasons

or ‘rubber-stamp reasons” is not to be equated
with a valid decision-making process. _
{m)} It cannot be doubted that transparency

is the sine qua non of restraint on abuse of -
judicial powers. Transparency In decision-making -
_._not only makes the jdges and_decisionmakers.
. less prone fo emors but also makes them subject
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to broader scrufiny.

(n) Since the 'requirement to record
reasons emanates from lhe broad doctrine of
faimess in decision-making, the said requiremment
is now virtually a component of human rights and
was considered part of Strasbourg
Jurisprudence.

(o} - In- all common law prisdictions
judgments play a .vilal role in selting up
precedents for the future. Therefore, for

_development _ of law, requirement of giving
reasons for the decision is of the essence and is
virtually a part of “due process”.

11- After considering mandate of Hon'ble Apex Court, this
Court set aside the order dated 01-07-2015 with a direction to the
SDO/Election Tribuna! to decide the application under Order XIV
Rule 2 of CPC in accordance with law. After remand. the matler

was returned back to the SDO (respondent No.10 herein} and
respondent No.10 again passed the same order without any
alphabetical alteration even. it reads as under:

“CPC 14 /2 &1 amaeq ey et fogr s g7

12- Only change after remand in the impugned order is

that earlier the word “FITF" has been used for rejection and now
in the. impugned order:the word “enfX<i" has been used Aor

rajection, resl of the a1pﬁabetical'expr’essions are same:

13- ) Réiterating _the mandate of Hon'ble Apex Court while
discussing the importance of “Reason” by the Judicial, Quasi
Judicial and Administrative Authorities meandering through the
realm of Reason and its Importance in the decision making process,
said principles are again reproduced to make these Principles; a

‘Reality than a Ritual' by the decision making authorities. These

principles are:

" “(a) In India the pdicial trend has always
been to record reasons, even in administrative
decisions, if such decisions- affect anycne
pre jxdiciatly.

(b) A quasi-jdicial authorily must record
reasons in suppont of its conclusions.

(c) -Insistence on recording of reasons is
meant to serve the wider principle of justice that
JAstice must not only be done it must also appear
lo be done as well.

{d) Recording of reasons aiso operates as

- .- ~.avalid restralnt cn any.possible.arbitrary exercise.- -

.
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of jdicial and quasi-judicial  or  even
administrative power.

fe) Reasons reassure that discretion has
been exercised by the decision-maker on
relevant grounds and by disregarding exlraneous
considerations.

(f) Reasons have virtually become as
indispensable a component of a decision-making
process as observing principles of natural justice
by judicial, quasi-jdicial and even by
adminisirative bodies.

(g) Reasons facilitate the process of judicial
revigw by superior courts.

(h} The ongoing jdicial trend in alf
countriies committed to rule of law and
consiitutional governance is in favour of reasoned
decisions based on relevant facts. This is virtually
the lifeblood of judicial decision-making justifying
the principle that reason is the soul of juslice.

(i) Judicial or even quasi-judicial opinions
these days can be as different as the pdges and
authorities who deliver them. All these decisions
serve one - common purpose which is o
demonslrate by reason that the relevant faclors
have been objctively considered. This s
: important for sustaining the litigants’ faith in the

justice delivery system.
" " {j) Insistence on reason is a requirement for
" “both judicial accountability and transparency: -

(k) If & fidge or-a quasi-jdicial authorily is
not candid enough about his/her decision-making
process then it is impossible o know whether the
person deciding is faithful to the doctrine of - -
precedent orto principles of incramentafism.

(1) Reasons in support of decisions must be
cogént, clear and succinct. A pretenice of reasons
or 'rubber-stamp reasons” is not to be equated

with a valid decision-making process.

{m} It cannot be doubted that transparency ’
is the sine qua non of reéstraint on abuse of '
judicial powers. Transparency in decision-making-
not only makes the jdges and decisionmakers
Tess prone to emors but also makes them subject
to broader scruliny. '

(n) Since the requirement to record
réasons emanales from the broad doctrine of
faimess in decision-making, the said requirement
is now virtually @ component of human rights and
was considered  part  of  Sirasbourg

: Jurisprudence. - .

. (o) In all common’  law jurisdictions

judgments play a vital rle in setling up
e precedents for the future. Therefore, for
development of law, requirement of giving

= - 0 e - na et —— 1 A ——
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reasons for the decision is of the essence and is
virtually a part of "due process”.

14- Repeation of said principles are to bring home the
point that reasons are heartbeats of . conclusion. Whera any

authority acti'ng as quasi judicial authority or as administrative

authority, must record reason for arriving to a conclusion so that it

facilitates the process of judicial review by superior Court or

authority. It reduces the subjectivity and promote objectivity and -~ ™~ - ~
omits arbitrariness. The concept adopted by the administrative

authority while deciding the case of an employee under

administrative authority or case of a citizen "while functioning as

quasi-judicial authority needs to be decided by Reason. it is seen

repeatedly-by this Court -that administrative authorities have coined
a phrase (in common parlance) while deciding the case of a
liigant, employee or citizen by quoting “U&Rv Uy fARTURTG
s far ST 87, This is an antithesis to the 'Rule of Law' and
mandate of Hon'ble Apex Court which repeatedly guided and
asserted for giving ‘'Reasons’ "in the ‘judicials - quasi-
judicialadministrative orders. What é_lsc;uss.ibn of condlusion was
in the mind of decision maker is reflected tﬁrough Fi_easons and
therefore, administrative authorities which at times 'p_erform quasi-

judicial functions also; must record Reasons rather than concealing e
their thoughtful considerations/whims and fencies uhderk.t{je vell of -
phrase *wmxw wu faamtwra smr=n fyan W §" (case is

rejected after due consideration). This is against the fair pléy and
transparency, which has been declared as a part of principle of

natural justice {See:Dev Dutt Vs. Union of India and others, ~ BRI

(200§L§ SCC 725}. Similarly the doctrine {naturél justice) is now
termed as synonym of fairness in the concept of justice and stands
as the most accepted methodology of a governmental action and

g soul of the natural justice is fair play in action. Thus, natural juslice

has an expanding content and not stagnant concept.

A5 - Originally there were said to-be-only two principles of
natural justice: (1) the rule agair)s"t bias and (2) the right to be

heard (audi alteram partem). Howéver, subsequently, as noted in

[5.4
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- “’“dq ‘ AK. Kraipak and Ors, Vs. Union of India & Ors (1969) 2 SCC 262
] and K.l. Shephard and others Vs. Union of India and others

{1987) 4 SCC 431, some more rule came to be added to the rules

of natural justice. e.g. the reqmrernent to give reasons vide S.N.

Mukherjee Vs. Union of India, (1990) 4 SCC 594. In Mrs.

Maneka Gandhi Vs. Union of India and another, (1978) 1 SCC

248 (vida paras 56 to 61) it was held that natural justice is part of

Article 14 of the Constitution.

18- The Hon'ble Apex Court in historic decision, AK,

. Kraigak and Ors. (supra) has pointed out that the concepl of quasi-

judicial power has been undergoing radical change and such™ h

dividing line between an admlnlstratwe power and a quasi-judicial

power is quite thin and is being gradually obliterated. For

determining whether a power is an administrative power or a quasi-

judicial power one has to look to the nature of the power conferred,

the person or persons an whom it is conferred, the framework of the

law conferring that power.. the consequences ensuing from the

exercise of that power and the manner in which that power is

expected to be ex_ercised.fLater on, in other celebrated judgment of o

Mrs. Maneka Gandhi (supra) .and Mohinder Singh Gill and .~
~ another "Vs. Chief Election Commissioner, -New " Dé!hi-and"' e iy

others, (1978) 1 SCC 405 has expanded and expiained the scope

of natural justice. Therefore,. administrative authorities. are duty

bound to assign reasons while deciding the case either functicning ‘-:

v ds quasi-judicial autherity or as administrative authority.

17- “ Here in the ‘present case, perusal of impugned order-
reflects three omissions on the part of Presiding Officer; one is she
* appears lo ‘be ignorant about the provisions of Civil Procedure
Code, 1908 (hereinafter referred as CPC)which she referred in the
‘order. She missed the chance to understand that CPC includes
Sections, Orders and Rules. By referring 14/2, she escaped the
. legal provision that it was In respect of Order XIV Rule 2 of CPC,
therefore, admmustrahvelquasn judicial authorities must abreast with
‘basic knowledge of statutes in which they are dealmg with. For that,

- .. appropriate_acclimatization _session_or fefresher -course of such
- administrjativelduasi judicial; authorities can-be conceptualized and

e . caa
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implemented so that true import of spirit of natural justice and
significance of Reasons may be inculcated in their decision making

.. Process.

18- Another omission reflected from the impugned order is

‘ 'i'g'norance of Presiding Officer about passing of earier Court order;
. which (Court order) categorically mandates the Presiding Officer 10

proceed with the casé by affording opportunity of hearing to the

parties and to pass a reasoned order. This omission may be -
aftributable to the Presiding Officer andior to the ministerial staff - T

also which is entrusted with the responsibility of keeping the
record updated and make available to the Presiding Officer for
ready reference.

19- Anocther omission occurred in the impugned order
{which is the subject matter of discussion itself} is that no Reason
has been assigned in passing the said order, specially in alection
petition in which democratic rights of cilizenry are intrinsically

_involved and therefore, it virually frustrates the very spirit of
" Constitutiona! Amendment by whxch Article 243 has been amended
-and local bodies. have "been given suﬁ'cnent democratlc and

electoral authormes

20- From the pleadlngs made and subrnlssmns advanced

by. learned counsel for the parties, it appears thal respondent

No.10 was-the-same autharity who passed the order dated 01-07- .-,
2015 and-wheh the matter was’ challenged in writ petiion’ -~
N0.4567/2015 and matter went into remand for fresh adjudication,

even then,the second time also, impugned order- has been passed
by the same-authority in same -manner. Al the time of first order
{dated 21-07-2015), respondent No.10 might not be aware of
sanctity of Reasons while performing quasi-judicial functions, but
when the matter was remanded back by this Court, respdndent
No.10 must have been enlightened by the direction of this Court as

_ ...contained in the order dated 21-02-2615 béssed in writ petition

N0.4567/2015. Thereafter repeating the same mistake, not only

o di?fplays"arbitrar_iness but also reflects casualness, negligence '
_andfor defiance and has trappings of disobedience of the order
S dated 21-07-2015. < - - mmeew = e e s e

-
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21- Direclions given by this Court are to be complied with
-by the authorities especially when the order of this Court attains
finality. Here, the authority (respondent No.10) had to comply the
order but as referred above commitied the same mistake. What
would have weighed in the mind of respondent No.10 or what
circumstances persuaded her, were not explained in the retum filed

by her. She only elaborated the reasons (subsequently in return)} for” h

passing the impugned order but elaboration of reasons in the reply
to writ petition cannot make good the infirmity from which the
impugned order suffers. The Hon'ble Apex Court in the matter of
Mohinder Singh Gill (supra) has used beautiful expression to sum
up while saying:

“The sacond equally relevant matter is that when
a statutory functionary makes an order based on
centain grounds, its validity must be judged by the
reasons so mentioned and cannol be
supplemented by fresh reasons in the shape of
affidavit or otherwise. Otherwiss, an order bad in
the beginning may, by the time it comes to Court
on account of a challengs, get validated by
additional grounds fater brought out. We may
here draw attention to the observations of
Commissioner  of - Police, Bombay. Vs.
Gordhandas Bhanj, AIR 1952 SC 16. Public
orders, publicly made, in exercise of a stalutory -
.authority cannot be construed in the light of
explanations subsequently given by the. officer
making the order of what he meant, or of what
was in his mind, or what he intended to do. Public
orders made by public authorities are meant 1o
have public effect and are intended to affect the
actings and conduct of those o whom they are
addressed and must be consirued objectively
with reference to the language used in the order
itseff.

Orders are not like old wine becoming
better as they grow older.” ' )

22- Therefore, this Court also seeks effective intervention

. of-administrative head of the department i.e. Principal Secretary
(Revenus or General Administrative Department as the case may

be) to reach to.the truth and weed out chaff from the grains.

" * Principal’ Secretary is advised to give directions for preflminary
enquiry to competent authority of respondent No.10 about

'1_c§qa!nessllnegligenc_e of respondent No.10 while performing duty” ”
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a8 quasi-judicial authority and lapses of her ministerial siaff_if any.

In the said preliminary enquiry proper opportunity of hearing be

provided to respondent No.10 (Ms. Trapti Shrivastava) who was
working as SDO, Kurwai District Vtatshi‘?t thg relevant point of

i

Ime when the impugned order dated 23-

09-2015 has been passed

in the election petition as well as to all other erring persons. After

conducting the preliminary enquiry if the case is found to be

appropriate one for proceeding for depa

Amental enquiry then the

same shall be proceeded with the procedure in accordance with law

and if the case involves bonafide la

pse then they may be

._exoneraled. It is made clear that the opinion expressed about the

lapse of respondent No.10 and her minis
facie, on the basis of record in hand, the

terial staff is found prima
refore. autharities have 1o

arrive to the conclusion about their alleged lapses only through

procedure as per jaw. Anxiety of this Court is not for punishment but

for sending a reminder 10 the authorities

and their staff functioning

as public servants to match democratic aspirations of public at

{arge.
23- Avthis stage, this Court also

effective. intervention of administrative head of the State i.e. Chief.}
Secretary ~with expectation that _sui'lable ordersfsuggestions [

takes opportunity-to seek

directions would be issued to the adminis@ivelguasi'judicial

authorities who are functioning under the aegls of Chlef Secretary
= TR LT uma»wmmm
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M
and his other departmental functionaries,

who are involved in decision making

Principal Secretaries eic.
‘process  to incorporate

" “Hoasons as part of their decision making process. instead of

deciding the cases in a slipshod manner

and/or by making written

and mechanical endorsement T’ faERARTd IFE frar W g

24- This would have laudable

purpose because it will

promote clarity in governance and recipient of the order would be in

a position to challenge the same before higher authorities on basis

of reasons -assigned in the order. This endeavour of Administrative

Machinery would drastically reduce pendency of the cases before

this Court (including CivilCriminai Courts) because large number of

Reasons while deciding the cases of citizenry in general and/or

oL 1N

cases are.pending before the Courts. due to non assignment of

Y
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. \iwALIo‘ employees of State in particular and after keeping pending far
' R years together cases aré ultimately remanded back to the
a_ulhorities for fresh adjudication on merits,  |f reasons_ are

" Assigned then fate of the case would be known to the

empioyeelhtlgantlaggrleved person while challenging the order Of.. -

accepting ~ the said order as fate accomplii. Other suggestions
issued in preceding paragraphs must alse be thoughtfully
considered. Steel frame of this State - (Madhya Pradesh) must
recollect in hmdsnght about the glorious past # possessed when it

" had efficient and effective administrater fike Mr. R.P. Naronha and
Mr, K.F. Rustamii.
25- Time has come when 'Rule of Law' must be treated
as one of the essential components of infrastructure (like Roads,
Water, Electricity and Communication), so that development of
other components of infrastruclure may not be sacrificed at the allar
of mis-governance. A sincere thought and endeavour in this
direction is need of the hour.

.21 Resultantly, on the basis of cumulative analys|s
impugned order dated 23-09-2015 passed by Sub Divisional Ofﬂ‘cer

Kurwal District Vidisha is. set aside.. Parties are direcled to appear T

before the said authority on 25-11-201 7, the date on which they will
mark their attendance and take guidance from the Presiding Officer
for further hearing on application under Order X1V Rule 2 of CPC
as per law.

28- Principa! Registrar of this Court is directed to send
capy of th|s order to Chief Secrelary Government of Madhya
Pradesh and Prmctpal Secretary, General Administration
Department and Revenue Department for information  and
compliance.

29 Pefiion stands allowed with the abovementioned

directions. No costs.

(Anand Pathak)

Anil” i . Judge
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