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PART 1

BOOK CIRCULAR

Serial No. 13

GAD Memo No.

769-180411 (iii)/

60, dated 23-3-61.

SUBJECT—PUNISHMENT OF GOVERNMENT SERVANTS

All Heads of Department, Commissioners of Divisions, Collectors and Subordinate authorities
should study carefully and bear in mind the Constitutional provisions of Articles 311 and 320 of the
Constitution of India and the relevant provisions of the Madhya Pradesh Civil Services (Classification
Control and Appeal) Rules, 1966 (hereinafter referred to as the Classification Rules) reproduced in
the Appendix to this circular. The detailed instructions laid down in the following paragraphs expound
these provisions and must always be complied with. It is, however, stated for clarification that these
instructions do not create any new rights in favour of Government servants and only lay down the
procedure which it is desirable and safe to follow.

2. The various Kinds of penalties which may be imposed on Government servants are set
out in rules 10 and 11 of the Appendix.

PUNISHMENT OF GOVERNMENT SERVANTS
DEPARTMENTAL ENQUIRIES-GENERAL INSTRUCTIONS

3. (i) Rules 14 and 15 of the Classification Rules in the Appendix prescribe the procedure/
holding of a properly recorded departmental enquiry which is of a quasi-Judicial character in all
cases and it may end in either dismissal or removal from service or reduction in rank except where
any penalty is imposd on a Government servant on the ground of misconduct which has led to his
conviction on a criminal charge. This must be understood to mean that no departmental enquiry is
needed where the conduct of the Government servant has been so clearly brought out in the course
of trial that further enquiry into it would be superfluous, and that in the course of such trial he has
had an opportunity, as accused, of explaining his conduct. In all other cases of this nature, i. €. where
there is no conviction by the court, while the record of trial may be used as evidence in the
departmental enquiry, the person charged must be given by the officer enquiring into his conduct,
an opportunity of defending himself against the charge and the .enquiry must be held in strict

_ conformity with the procedure laid down in classification rules 14 and 15 in the Appendix.

(ii) In all cases of fraud, embezzlement or similar offences as soon as sufficient evidence is
available for the purpose in the course of investigation, whether such investigation is conducted
departmentally or through the police, action should be taken under the Classification Rules or other
appropriate disciplinary rules, and disciplinary proceedings should be initiated forthwith. Such
departmental proceedings need not interfere with the police investigation, which may be continued
where necessary. After the departmental proceedings are concluded, and the penalty, if any, imposed
as a result thereof, the question of prosecution should be considered in the light of such material as

_ may have become available as a result of the investigation.

In suitable cases criminal proceedings should thereafter be instituted. Before initiating such
proceedings advice on evidence should be obtained from the Govt. Pleader and in more important
cases from the Advocate General or the Law Department. Where the conduct of the officer discloses
a grave offence of a criminal nature, criminal porsecution should be the rule and not the exception.
Prosecution should not be avoided merely on the ground that the case mignt lead to an acquittal.




72

T ek afiias
bl e, — vTeR e o Tve

T fasmmensll, S % SR, weredl aun st Wit w e ¥ Wiaew & eerg
311 9K 320 % Wi vail qen 38 Rww & uRf ¥ Sega weme fafae e (e, Fras,
aan srdier) Frm, 1966 (9= 35 swa weaq anftemwr e & w9 § sfeafaa fean 0 €) % o
SYSl I HEYMYEF IR w1 WY 1 3R wyE ¥ W ae,

. frefafea Sl 3§ & 7 fowga fremd o syl w1 ot sy W € o 5 feewl @

A T R s wfew, ey, g7 off T feen o ¥ i o Reerdl @ s sHaRE) ¥ ua
ﬁﬁﬂ&&fwﬁmﬁﬁwqﬁm%%ﬁm%uﬁmﬁuﬁaaﬁﬂéiﬁwm
T FigT ad fae @uEn T R

2. wERE wEEfEl W frifa ® S wwy et fafm yer w1 e, wRite ¥
10 3R 11§ & T £

mmaﬁwmﬁﬁaﬁm—ﬁwnﬁwm—mmﬁ

3. (TF) ufifere | feu o snffeor frll % frem 14 ok 15§, Sfaq w9 @ sifufufes O
faurita st 03 = i fafea ot T8 8, <t ot o § st wwy 9 B ¥ ol o
aftf srafeadt =1 S ¥ g N A weeAt ¥ e 8, foorg s fefy ¥, sats fedt wed
FHIR W, T o@aR & SWR W, 0% RO I F SR W FIGE gern T g, w
e siferif <t . see sifiur a8 wwen <t =ifew 7R 0 we & e fasmiva st =) sravasar
ﬁ%wm%wmmﬁmmmmam@waﬁmm
FA FREF B qe WY efemmer ¥ M S fige v o TR % gy § St 33
1 ST e B, 39 e F o= 9 Wil § evgfq 1) Wl § fd e g A 1 se
w%ﬁ,faa'm%aqﬁqé@a»‘r,ﬁwﬁwmﬁww%wﬁwmmmim@aﬁw
S I, SHEF S0 F Haiy | S H 9T SUwR gRI, SR ¥ fores ST wE F H STHE
fwwm%qammﬁaﬁmﬁﬁqmmﬁmmam1sﬁu’fﬁam%aﬂwﬁ
F1 ST =fET, :

() *F, Mo A &l FHR F T F T How § S F <A vw wEee ¥ e v
TeA 39 B &, W € e s faunia w9 & feen 0 € @ yfem gr fen e 8, ate
frmdl =1 o1 Sw sl frendl % adiie s % S Tl g st S T
SR i T e, T favrfa weafedl @ gfem gr feg S a1 s & A s e @
ey AR gferm-sraww SiE savas €, W A iR Ay st gam 8 9 Ao 9%
AR WM, afc FE w, sfdfi # 9R % e afeiem F 9 W, @ i ¥ v
ﬁﬁam%mmm@sﬁmﬁw%uﬁmwmgﬁﬁ

ST Al H T UYE difew wdaial Wit # S wfeu, O srEeat Iy s
F 7@ W % YeY °§ e sifes (=fteT) | qon s1ferk weequl well § wefas (Tearse
SR At fafy fawm @ were ot s =ifen, i Rl sfuert ¥ o @ sTufyE e ¥ fad
TR STy 1w =, Tut <ifesw aifvdiem frema: dfem R S wifee 7 fF o ¥ w9 4§
RIS 1 A 3 YR W o T I AR e ¥ s ¥ Qe € 90 # g

ot w. fa. 7u .
769-1804-Uah -
()60, fiim
23-6-61



GAD Memo No.
263/2086/61,
dated 1-2-62,

GAD Memo No.
1575/2231/1-(iii),
dated 27-2-66.

GAD Memo No.
3/CR-654-1-(iii),
dated 2-1-67.

GIHD No. 344
Dated 7-8-1868
and old M. P.
GAD Memo No.
483-3048-1151
Date 28-1-52.

_0ld M. P. GAD
Memo No. 1693-
CR-262-11 dated
24-5-51, GAD
Memo No. 2197-
2355-1 (iii) Date
30-9-63 and 1742-
“CR-307 (iii)/67,
Dated 27-7-67.

73

In a case in which departmental action is to be taken against a delinquent officer and the case
is also under investigation by the Police, ordinarily original documents should not be made over to
the police, In cases, however, where police seize a document in original, it should still be retained
on supratnama and only in exceptional cases where the police want the original for a proper
investigation of the case, the original may be parted with and a photostat copy of it retained so that
there may be no difficulty in taking departmental action simultaneously.

In cases where judgement is delivered convicting a delinquent Govt. Servant, the appointing
authority should pass appropriate orders immediately without loss of time and before the Government
servant files an appeal against his conviction. It is highly important that action against the delinquent
Government servant following his conviction by the lower court should be taken by the appointing
authority promptly in order to save Government from the burden of payment of huge amount of
subsistence allowance in such cases to Govt. servants from the date of their suspension till the
decision of appeals filed by them in higher courts. The necessity to take prompt action is imperative
because once an appeal is filed by the delinquent Government servant, no action as envisaged above
can be taken against him pending decision of the appellate courts.

(iii) If the decisior of the trial court or the appellate court, as the case may be, leads to the
acquittal of the accused in cases of Government servants involved in criminal misconduct, it may be
necessary to review the decision taken earlier as a result of the departmental proceeding. A
consideration to be taken into account in such review would be, whether the legal proceedings and
the the departmental proceedings covered precisely the same ground. If they did not, and the legal
proceedings related only to one or two charges, i.e., not the entire filed of departmental proceedings,
it may not be found necessary to alter the decision already taken. While the court may have held that
the facts of the case did not amount to an offence under the law it may well be that the competent
authority in the departmental proceedings might hold that the Government servant was guilty of a
departmental misdemeanour, and he had not be haved in the manner in which a person of his position
was expected to behave. There is no constitutional bar to the departmental enquiry being held on the
same facts on the termination of a criminal proceedings in favour of the delinquent Govt. servant.
The two proceedings namely the departmental and criminal are entirely different in nature, they
operate in different fields, and they have different objectives. So also the degree of proof necessary
to record an order of conviction is different from the degree of proof necessary to assess the guilt
of a delinquent Government servant.

Whenever a Government servant or a pensioner is convicted of any offence by a Criminal
Court, the presiding officer shall send a copy of the decision to the head of the office or department
in which the accused was employed, who will consider whether any departmental action is required.

4. (i) Departmental enquifies should always be given a high priority, dealt with expeditiously,
and completed within the maximum period of one year, Delays in such cases are bad for the
administration, unfair to the Government servant proceeded against and prejudicial to his morale.
They are also harmful to the financial interest of Govt., in as much as when a Government servant
under suspension is honourably acquitted he is to be paid his full pay and allowances for the entire
period of his suspension during which naturally he had done no work at all, in addition to the pay
and allowances of a substitute who might have been appointed in his place. Even if the suspended
Government servant is reduced or dismissed or removed from service, the payment to him of a
subsistence allowance in addition to the pay and allowances of substitute is an additional item of
expenditure which can easily be reduced if the departmental proceedings are promptly and speedily
conducted and brought to a conclusion.
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(ii)  All officers entrusted with the conduct of departmental enquiries, particularly in cases of
bribery and corruption, should, while giving all reasonable facilities to the accused to make their
defence, confine themselves in the main to the essentials of the prescribed procedure and firmly resist
any tendency on the part of the accused officers to adopt dilatory tactics.

5.  Insuitable cases, the State Government may take recourse to the Public Servants (Enquiries)
Act, 1850 (37 of 1850) which gives power to the authority appointed to hold an enquiry, to summon
witnesses, and record evidence on oath. Any other person involved in the matter against whom an
enquiry under the Act has not been ordered should be dealt with in accordance with classification
Rules, 14 and 135, as the case may be in the Appendix and the instructions in paragraph 11 infra

6.  Itis not necessary that a departmental enquiry should be held by that anthority alone which
is competent to pass the final orders in the case. The competent authority may after ordering a
departmental enquiry and framing the necessary charges entrust the enquiry to a subordinate authority
or to a tribunal, a report being called for on the completion of the enquiry. Normally there is no
objection to an authority immediately superior to the accussed Government servant being entrusted
with the conduct of the departmental enquiry against him even though that authority may have been
instrumental in bringing to light conduct forming the subject-matter of the departmental enquiry. But, if
in the circumstances of any case it should appear that the superior authority will have to be call as a
witness to prove a charge or any matter relevant thereto, the enquiry must not be entrusted to him but
must be held by some other officer.

A Tribunal set up by Government to hold an enquiry against a Government servant may consist
of one or more members, one of whom may be appointed convener.

7. - A Government servant under suspension continues to be a Government servant for all
purposes and remains subject to all the service. rules and regulations. He is forbidden from taking up
any private employment during such period without the previous sanction of Government. Such
sanction shall not be given save in exceptional and extraordinary circumstances. A suspension order
can be passed even when a Government servant is onleave preparatory to retirement.

Neither the Government servant under suspension should be allowed to tender resignation nor
Government should accept the same or take steps to terminate the services during the period to
suspension. It is now well established that the general principal of law is that on termination of criminal
proceedings, if the delinquent Government servant is gcquitted or discharged the order of suspension
utomatically ceases to be operative. Generally operating the power to suspend a Government servant
pending enquiry vests in the appointing authority, or an  authority which has the power to order
dismissal or the Government servant concerned.

SUSPENSION PENDING AN ENQUIRY

8. (i) A Government servant against whom a departmental enquiry is contemplated should not
be placed under suspension merely as a matter of course. It is only when the allegations or charges are
of a grave and serious nature, or when it is necessary so to do on administrative considerations or for
other cogent reasons that the Government servant concerned should be suspended pending the holding
of a departmental enquiry into his conduct. Suspension should be ordered only in those cases where it is
unavoidable. The important fact to be borne in mind is that the order of suspension is valid if it is passed
from a prospective date. Ordinarily suspension order should not be passed with retrospective effect
because it is illegal to do so, unless the rules governing conditions of service so provide. As an
alternative to suspension, the advisability of posting the accused official to another station should be
considered if he is found to be tampering with evidence or his presence is otherwise prejudicial to
the enquiry. /
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(i) . A Government servant against whom any criminal offence is under investigation before
trial, or against whom a criminal charge or-proceeding for arrest for debt is pending and is imprisoned
for a period exceeding forty-eight hours, should also be placed under suspension by issue of specific
orders to this effect if the investigation or trial has started or the charge made or the proceeding taken
against him is connected with his position as a Government servant or is likely to embarrass him in
the discharge of his duties or involves moral turpitude.

(iii) A Government servant shall be deemed to have been placed under suspension by an order
of the appointing authority with effect from the date of his detention for imprisonment, if he is
detained in custody whether on a criminal charge or otherwise for a period exceeding fortyeight

~ hours. But where the penalty imposed on a Government servant is set aside in appeal or review or

by decision of the court and the case is remitted for further enquiry, such Government servant shall
be deemed to have been placed under suspension by the appointing authority from the date of his
original order of dismissal, removal or compulsory retirement and shall continue to remain under
suspension, vide sub-rules (3) and (4) of rule 9 of the Classification Rules.

PRELIMINARY ENQUIRIES

9. It frequently happens that before an officer is in a position to frame charges against a
subordinate, it is necessary to elucidate certain doubtful points and to hold a preliminary enquiry for
that purpos. This preliminary enquiry, which may be held by any officer who is deputed for the
purpose and who is not to hold the main enquiry, may consist merely of the collection of documentary
evidence, or the recording in writing of the statements of a few witnesses and need not be held in
the presence of the Government servant whose conduct is in question. Where withnesses are examined,
it is undesirable that the accused should at this stage be required to cross-examine them.

It is not necessry to supply a copy of the report of the preliminary enquiry to the delinquent
Government servant and his demand for it can be refused unless the report is specifically referred
to in the charges framed or in the statement of allegations on which the charges are based. If a
witness is examined against a delinquent Government servant, the letter, if he so desires, should be
given copies of the previous statements of that witness in the following cases so as to enable him
effectively to cross-examine the witness:— )

(a) If such statement had been recorded in a regular police investigation under
Chapter XIV of the Code of Criminal Procedure even though there was no regular
criminal case.

(b) If there was a preliminary enquiry, proceeding the holding of a regular departmental -

enquiry, statements made in such a preliminary enquiry.

During the departmental enquiry and while submitting a report of such-an enquiry, reference
should be made only to the material which has come on record, and not to the material which has
been recorded during the course of the preliminary enquiry but not brought on record in the regular
departmental enquiry. This should not, however, be regarded as prohibiting the use of the material
of which copies have been supplied to the delinquent Government servant.

10. It frequently happens that departmental enquiries are based not on one specific case, but
on an accumulation of cases which may or may not be serious in themselves but taken together

- constitute a serious indictment. When an official is called upon to account on a series of cases of

slackness, incompetence or the like, on each case which is included in the charge at the departmental
enquiry, there should be on record a specific finding and order and the cases should not be left
undisposed of until brought together to form the basis of a charge in the departmental enquiry. This
specific finding and order on each case will then in themselves provide the necessary evidence for
the charge in the departmental enquiry and will render a long discussion of the details of each case
unnecessary.
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PROCEDURE IN A REGULAR DEPARTMENTAL ENQUIRY

11. When a case is ready for final enquiry, the ground on which it is proposed to take action
must be reduced to the form of a definite charge or charges. In this context the essential requirements
of rule 14 in the Appendix should be borne in mind. The framing of a charge is a mandatory
requirement of the rule and an omission will vitiate the whole proceedings. A charge must not be
vague and general but must be sufficiently precise and must contain sufficient particulars so as to
give the accused full notice of the specific fault or misconduct alleged against him. Every charge
framed must be supported by a statement of allegations which must be sufficiently detailed so as to
intimate precisely the matters charged. The statement of allegations must also contain a statement of
all other circumstances, such as previous bad record or a bad reputation, which it is proposed to take
into consideration in passing final orders.

After the charge or charges have been framed and statement of allegations drawn up, a notice
must be delivered or sent to the Government servant charged. This notice shall inter-alia contain the
following particulars, namely:—

(a) a statement of th_e charge or charge framed;

(b) a statement of the allegations on which each charge is based and of any other
circumstances, as for instance, previous bad record or adverse reports or bad
reputation, which it is prof)osed to take into consideration in passing orders on
the case; ’

©) the date by which the person charged is required to submit a written statement of
his defence which shall not ordinarily be less than seven days from the date of receipt
of the notice; and

(d) and enquiry whether the person charged desires to be heard in person (that is, whether
he claims an oral enquiry at which witnesses will be examined on either side and
arguments heard).

All the particulars set out above are essential and in no case should any of them be omitted.
Where the person charged intimates that he desires an oral enquiry to be held, the enquiry officer has
no option but to hold it. He must not refuse it on any ground whatsoever.

Another essential requirement of rule 14 is that the person proceeded against shall be given an
adequate opportunity of putting forward his defence, both orally and in writting and that he should
be allowed to cross-examine the prosecution witnesses and to call witnesses in his defence.

Compliance with every one of these requirements is essential but it should not ordinarily mean
a protracted and lengthy proceeding.

12.  The officer holding the enquiry should prefix to the proceedings a note sheet in whichhe
should record briefly in chronological order the action taken at each stage in the case. The record of
the proceedings should be complete in itself and certified copies should be included therein of any
documentary evidence, such as, extracts from confidential registers.
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13.  The accused officer shall not ordinarily be permitted to be represented by a legal
practitioner. He may take the assistance of any other Government servant to present the case on his
behalf, but may not engage a legal practitioner for the purpose unless the Presenting Officer appointed
by the disciplinary authority is a legal practioner, or the disciplinary authority, having regard to the
circumstances of the case, so permits.

14.  Although a departmental enquiry is a quasi-judicial proceeding there is nothing in rule
14 fo the Classification Rules to require that the admission of evidence therein should be restricted
by the law relating to evidence in judicial proceedings. All evidence which in the opinion of the

'Enquiring Officer lead to a reasonable inference of a guilt or otherwise should be admitted.

15.  As soon as all the witnesses against the official concemned have been examined, the
official should be examined. His examination iay consist of questions and answers, but he should
be allowed to place on record a full written statement of his defence if he desires to do so.

16. The findings in a departmental enquriry should be based on the evidence before the
Enquiring Officer. If the evidence does not suffice to prove the offence but only establishes a
compromising suspicion of misbehaviour or misconduct, this should be stated.

17.  The Enquiring Officer or Tribunal should come to a conclusion on the facts and indicate
the degree of seriousness involved in the event of any adverse finding. The Enquiring Officer is not
expected to make any recommendations in regard to the punishment to be awarded to the delinquent
Government Servant, but is only required to complete the enquiry, sum up facts and come to conclusions
with reagard to each charge framed agains the delinquent official. It is for the competent authorities
to consider what punishment should be imposed, if any. Particularly, in view of the fact that a copy
of the Enquiring Officer's report is furnished to the accused official before the charges are finally held
as proved by the competent authority and punishment inflicted, any recommendation regarding
punishment by the Enquiring Officer would not only be superflous but would also be capable of
being mis-conceived by the accused officer. Moreover, it is beyond the province and competence of
the Enquiring Officer to propose are recommendation regarding the punishment to be inflicted on the
delinquent Government servant. Hence, under no circumstances the Enquiring Officer should
recommend punishment to be awarded to the delinquent Government Servant in his report. Enquiring
Officers or Tribunals dealing with disciplinary cases should not also refer to confidential reports of
the officer against whom an enquiry is being held till they have arrived at their findings on the
charges framed.

PROCEDURE AFTER COMPLETION OF ENQUIRY

18.  After a departmental enquiry has been held in accordance with Rule 14 of the Cla551ficat10n
Rule the following procedure should be followed :—

(i) After receipt of the Enquiring Officer’s report the disciplinary authority should make a
preliminary examination of the case in order to find out if the findings of the -
Enquiring Officer are correct and come to a definite conclusion on the charges. If
upon such examination, the competent authority considers that all or any of the

charges are proved prima facie it should take a provisional decision as to the

punishment which it proposes to impose. -

(i) The Government Servant concerned should then be supplied with a complete and

unabridged copy of the Enquiring Officer's report and he should be called upon to

show cause within a reasonable period which should not ordinarily be less than a

weed to be specified in the notice, why the proposed punishment should not be

imposed. The precise penalty proposed to be inflicted must be indicated in the show

cause notice. It'is irregular to call- upon the Government Servant concerned to show

" cause in a general way, e. g. "why he should not be dlsnussed or removed from
service or punished with any of the lesser penalties".
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(iii) The show-cause notice must indicate clearly the grounds on which the punishment
specified there in is being proposed and state specifically which charges the com-
petent authority considers as prima facie proved and to what extent. It should at the
same time be made clear to the Government servant concerned that the finding on
the charges and the final decision would be taken after taking into consideration the
representation that he may make. ‘

(iv) In a case in which multiple charges are found proved prima facie, the provisional
punishment should be indicated separately in respect of each charge. If a particular
punishment is proposed in respect of ‘a number of charges cumulatively this should
be clearly so specified.

) Whenever it is proposed to take the previous bad record of the Government servant
concerned into consideration in the assessment of punishment and such record did
not form the subject of any specific charge at the enquiry, it is necessary to set out
that record specifically in the show-cause notice as a ground of the proposed action.
Copies of the previous bad record should also be furnished.

(vi) In cases wh\ere consultation with the Public Service Commission is necessary under
Article 320 (3) of the Constitution and the regulations made by the State Government
in that behalf then after the receipt of the representation of the Government servant
concerned, the whole case together with his representation should be forwarded to
that body for opinion. On receipt of their advice, the case should be examined again
by the competent authority and final decision taken and orders passed. Detailed
instructions regarding arrangement of records in cases referred to the Public Service
Commission have been prescribed in GAD Memo No. 1436/976/1 (iii)/64, dated
12-8-64, No. 2343/2540/1(iii)/64, dated 11-12-64 and No. 2410/2540/1(iii)/64, dated
14-12-64 (copies enclosed). These instructions should be observed scrupulously in
all cases.

19.  Article 311 (2) is attracted only in cases in which it is proposed to dismiss, remove or
reduce in rank the Government servant concerned. If, however, it is proposed to inflict any other
minor penalty; this Article is not attracted and it is not necessary to comply with the requirements
thereof. The words “dismissed”, “removed” and “reduction in rank” are all used in a special technical
sense in which they have been used to denote the major penalties enumerated in clauses (v) to (ix)
of rule 10 of the Classification Rules. Therefore, Article 31 1(2) is attracted only when imposition of
the major penalties is ordered not in accordance with the conditions of service but as a measure of
disciplinary action and punishment in consequence of some fault of the Government servant concerned.

Although both “dismissal” and “removal’ imply a penalty, yet removal from service is a milder
mode of punishment as it does not disqualify a person from future employment under Government
while dismissal does so.

DISTINCTION BETWEEN REMOVAL AND DISMISSAL

20. There is a distinction between the removal or discharge and the dismissal of a Government
servant. Removal from office for such a cause as unfitness for the duties of the office need not
usually entail any further consequences. It ought not be a bar to reappointment to another office for
the duties of which the person may be suited, and it should not be accompanied by any subsidiary
orders which would operate as such a bar or otherwise prejudice the person in question. Removal
should be the penalty in all cases where it is not though necessary to bar future re-employment
under Government. -
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21. In cases of dismissal, on the other hand, the effect of the order is to preclude the dismissed
officer from being re-employed. As a precaution against the inadvertent re-employment of men who
have been dismissed, it is directed that officer should before making an appointment ascertain whether
an applicant for a post has been in Government service before and should refer to his previous

employer if the circumstances connected with his discharge are not clear. The applicant should be -
required to produce a copy of his service book or other record of service if he was previously a

Government servant. A person who succeeds in obtaining employment by the concealment of his
antecedents would obviously merit dismissal on the true facts being discovered. The sanction of the
State Government should always be obtained to be re-employment of persons dismissed.

- DISCHARGE OF PROBATIONERS

22. A probationer is one who is appointed to a post or against a substantively vacant post on
certain conditions of probation. He cannot be deemed to be confirmed automatically after expiry of
the period of probation unless the rules expressly so provide. If the rules are silent there must be
an express order passed by the competent authority to end the period of probation. Hence a probationer
cannot claim that he has been confirmed simply because he was retained after the expiry of the period
of probation. The discharge of a probationer during or at the end of the period of probation on the
ground arising out of the specific conditions laid down by the appointing authority, e.g. want of
vacancy, failure to acquire prescribed special qualifications or to pass the prescribed test, does not
amount to removal or dismissal and it is not necessary in such cases to of comply with the requirements
of Classification Rule 14 or Article 311 (2). The reason is that the discharge is not by way of punitive
action but is in accordance with the conditions of the service. But even in such cases, if the termination
of service is based on the ground of misconduct, negligence, inefficiency, or other disqualification
attaching any stigma and is resorted to by Government as a measure of punishment, it will amount
to “dismissal” or “removal” and the provisions of Article 311 (2) will be attracted. In order to comply
with the requirement of this Article, it is not sufficient to frame in such a case a general charge of
inefficiency or unsatisfactory work against the probationer. The specific fault alleged against him
must be set out clearly with full particulars and the probationer must be given an adequate opportunity
to answer the same. In all cases in which the charge involves allegations as to any matter of fact
which- are disputed by the probationer, an enquiry into the truth of such allegations should be held
in accordance with the procedure laid down in Rule 14 of the said rules and the requirements of

Article 311 (2) should be complied with.

REDUCTION IN RANK

23. As in the case of dismissal or removal so also in the case of reduction in rank, the
provisions of Articles 311 (2) and Rule 14 of the rules would be attracted only in cases in which it
is proposed to reduce a Government servant in rank as measure of punitive action on the ground of
some specific fault or misconduct or unsatisfactory work. In short, penal character of the action is
an essential ingredient of “reduction in rank” as in the case of dismissal or removal. But if a
Government servant is to be reduced to a lower position in any other circumstances, the action taken
will not amount to reduction in rank within the meaning of Classification Rule 14 or Article 311 (2).
Thus, for instance, if a Government servant is appointed to officiate in a higher post and has to be
reverted in the normal course, e.g., because the permanent incumbent has returned or on account of
unsuitability, his reversion will not amount to reduction in rank within the ambit of Article 311.
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24.  (a) Termination of service of temporary employees. In the case of temporary employees
it is open to Government to prescribe any conditions of service in regard to their tenure in the service
rules. It is also competent for the appointing authority to specify the nature of the tenure of such
employees in the appointment orders. And, if the services of a temporary employees are terminated
in accordance with the conditions of service relating to this tenure, whether in the rules or in the
appointment order, Article 311 (2) will not be attracted, because such terminatior is not made as a
measure of punishment for misconduct or otherwise but is in accordance with the conditions of
service and it would not be a case of dismissal or removal within the meaning of that Article. Thus,
if a Government servant is appointed temporarily unit further orders, it would be open to the appointing
authority to terminate his services at any time by making a further order. While passing order for
terminating services of temporary employee in the aforesaid manner, care should be taken that no
reasons are assigned or any stigma is made. It would suffice to say that the services are terminated

‘as they are no longer required. Where, however, the termination or service is actually based on the

misconduct, negligence, inefficiency or other disqualification of the Government servant concerned
the action will be deemed to be punitive and Article 311 (2) will be attracted and in this respect there
is no difference between temporary and permanent members of the services and between persons
holding permanent or temporary posts.

(b) Termination of the service of contract employees.—There are several Government
servants who are employed on contract basis. In the agreement relating to such Government servants
provision is usually made for terminating the service by a notice of a specified period by either party.
Hence, if the services of a contract employee are terminated at the expiry of the term for which he
was engaged or on the expiry of the period of notice in accordance with the conditions of the contract
of his service, such termination of service does not amount to punishment and the provisions of
Article 311 (2) or Rule 14 of the Classification Rules are not attracted. This is because the termination
in such a case is not by way of punitive action in consequence of some fault or misconduct on the
part of the employees concerned, but it is simply the exercise of the option vested in one of the
parties for determining the contract of service by giving a notice of the specified period. If, however,
it is proposed to dismiss, remove or reduce in rank a contract employee by way of punishment on
the ground of some specific fault or misconduct on his part, or any breach or non-performance of
any of the terms or conditions of the contract of service, or the rules pertaining to the service, them
the requirement of Article 311 (2) and also Classification Rule 14 have got to be complied with.

COMPULSORY RETIREMENT

25. The compulsory retirement of a Government servant on proportionate pension before
attaining the age of superannuation but on completion of service for the prescribed number of years
according to the rules of service applicable to the Government servant concerned does not amount
to removal from service and the Government servant is not in such a case entitled to the protection
of Article 311 (2). But, if such retirement is ordered before the Government servant concerned has
rendered service for the prescribed period, or if it is not otherwise in accordance with the rules
of service, it would amount to a punishment within the meaning or rule 10 (vii) of the
Classification Rules.

Minor Punishments

26. Penalties other than dismissal or removal from service or reduction in rank may be

imposed by an authority subordinate to the appointing authority provided such power has been

specifically delegated to that authority by order of Government. In case no such power has been
delegated, the punishment cannot be imposed except by the appointing authority.
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27. It is also necessary before imposing any of the penalties other than that of dismissal or
removal from service.or of reduction in rank to bring home to the Government servant concerned the
grounds on which it is proposed to take such action against him and to obtain his explanation, as
required by rule 16 in the Appendix..

28.  Under Fundamental Rules 24 and 25 an increment (other than that next above an efficiency
bar) shall ordinarily be drawn as a matter of course, unless it is withheld. An increment next above
the bar stage in a time scale shall not, however, be given to a Government servant without the
specific sanction of the authority empowered to withhold increments. An increment may be withheld
under the rules, if the Government servant's conduct has not been good or his work has not been
satisfactory. The withholding of increments on the grounds mentioned in Fundamental Rules 24
being penal, it should be considered as a penalty in terms of Classification Rule 10 (iv). Consequently,
such action should not be taken unless, as required by Classification Rule 16 the Government servant
concerned has been given an adequate opportunity of making such representation as he may desire
to make before an order withholding his increment is passed. The position will hold good irrespectiv
of whether the increment is proposed to be withheld in consequence of some misconduct on the part
of the Government servant concerned or because of adverse reports on his work and consequent
assessment of his work as not being up to the mark.

The withholding of increments of a Government Servant for failure to pass a departmental
examination in accordance with the rules or orders governing the service or post or the terms of his
appointment does not amount to penalty within the meaning of rule 10 vide explanation thereunder.
In such cases it would not be necessary to follow the procedure laid down in rule 16.

Similarly, the stoppage of a government Servant at the efficiencey bar on the ground of his
unfitness to cross the bar is not a punishment. In this case too it would not be necessary to invoke
the provisions of the classification rules, if the Gvernment Servant is not allwed to cross the efficiency
bar, it being bot by way of punishment. As in the case of F. R. 24, the provisions of F. R. 25 do
not lay down that the drawal of increment will be automatic. Per Contra, such drawal .is made
contingent upon the specific sanction of the authority. In several such cases it may not be possible
to obtain the requisite sanction before the due date owing to certain circumstances. Since the stoppage
in such cases is not intended as a punishment, there is no bar against the order allowing or stopping
the increment at the efficiency bar being retrospective in nature.

Where it is found necessary to withhold an increment of a Government Servant, as distinct -
from stpppage at the efficiency llaar proceedings for the same should be initiated before the i increment
has fallen due. No. ouder withholding an increment other than that next above an efficience bar can
be passed with retrospective effect.

Censure/Character Roll Warning

29. An order of "Censure” is a formal act mtended to convey to the person concerned that
he has been held guilty of some blameworthy act or omission for which it has been found neccessary
to award him a formal punishment. Nothing can amount to a "Censure" unless it is intended to be

a formal punishment, imposed for "good and sufficient reasons' after following the prescribed procedure.

A record of the punishment so imposed is kept on the Government Servant's confidential roll and the
fact that he has been " Censured" will have its bearmg on the assessment of his merit or suitability
for promotion to higher posts.
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There may be occasions when it may be found necessary to criticise the word of a Government
Servant (e. g., point out negligence, carllessness, lack of thoroughness, delays, etc.) or to call for an
expanation for some act or omission. Taking all circumstances into consideration, it may be felt that
while the matter is not serious enough to justify the imposition of the formal punishment of "Censure’,
it calls for some action such as the communication of a written warning or admonition. If .the
circumstances justify it, a mention may also be made of such a warning in the Government Servant's
character roll. However, the mere fact that it is so mentioned in the character roll does not convert
the warning into a "Censure" nor will it amount to a punishment. Written warnings reprivands, etc,
should not be administered or placed on a Government Servant's character roll unless the competent
authority is satisfied that there is good and sufficient reason to do so nor should they be administered
lightheartedly. Such warning should only be given after oral warnings have failed to accomplish the
desired improvement. Admontion, warning, etc can be administered by any superior authority whose
job is to supervise the word of the subordinate concerned and not necessarily by. the
appointing authority.

Guiding principles for punishment

. 30. In assessing the punishment to be awarded against a Government Servant, due consideration
should be given to his previous record and in particular to any specific instances of good or bad
service that may appear therein. It is desirable that officials should be made to feel that a good
character and acts of good service will stand them in good stead if their conduct should ever be called
into question. If in any case the evidence does not suffice to prove the offence but only establishes
a compromising suspicion of misbehaviour or misconduct and if it is considered desirable that the
person charged should cease to be employed by Government, he should not. be-dismissed with
disgrace but should be afforded an option to resign or he should only be removed from service. But,
if a man has earned or nearly earned his penion, it would not be proper to remove him from service
merely on suspicion because being an old Servant of Government he has reached the stage in life
when it would be most improbable for him to turn to any other avocation or occupation for livelihood.
Removal from employment in such a case would be a most severe punishment. The Pension Rules
provide that a portion of the pension may be reduced from those whose service has not been
thoroughly satisfactory and thus provid for a suitable mode of punishment being inflicted to deal with
such cases in order to meet the ends of justice.

All appointing authorities should ensure that the resignation of a Government Servant against
whom a departimental enquiry is pending is not accepted before the departmental enquiry case is
finally decided.

Disciplinary action against Fovernment Servant on deputatlon

31.  Whenever it is found necessary to institute a departmental enquiry or take disciplinary
action against a Government Servant on deputation, the parent department should always be consulted.
If the charges or allegations relate to acts of omission or commission in the borrowing department,
the enquiry should be conducted by that department but the parent department should be kept
informed of its progress. After completion of the enquiry, the final order may be passed by the
borrowing department or authority in cases in which it is proposed to impose any of the penalties
specified in clauses (i) to (iv) of rule 10 of the Classification Rules after consultation with the lending
authority. If the event of a difference of opinion between the borrowing authority and the lending
authority, the services of the Government Servant should be replaced at the disposal of the lending
authority. If the borrowing authority is of the opinion that any of the penalties specified in clauses
(v) to (ix) of rule 10 ibid should be imposed on the Government Servant, it should replace his
services at the disposal of the lending authority and transmit to it the proceedings of the enquiry and
thereupon the lending authority, may, if it is the disciplinary authority, pass such orders thereon as
it may deem necessary or it if is not the disciplinary authority, submit the case to the disciplinary
authority which should pass necessary orders on the case. In cases where the borrowing authority is
of the opinion that a penalty of fine not exceeding rupees five in any month specified in rule 11
should be imposed on any member of class IV Government Servants it may impose such penalty
without consulting the lending authority.
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Determination of appointing authority for the purpose of imposing penalty .
of removal or dismissal

32. The practice followed in most of the departments for imposition of a penalty of dismissal
or removal on a Government Servant appointed by the Government of an integrating unit is that such
orders are passed by the State Government even in the case of a Government Servant who has
subsequently been absorbed in the new State by an authority subordinate to the State Government.
In such cases, the authority which absorbed him in the ney State is the appointing authority for all
purposes including imposition of a penalty of dismissal or removal as the case may be. If however,
the Government Servant has not been absorbed or reappointed in the new State after merger, but
continued in service by virtue of a general order or law, then the authority which can dismiss or
remove such Government Servant from service will be that which is equivalent to or co-ordinate in
rank with the authority which appointed him in the integrating unit.
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Requirements of natural justice in Departmental enquiries

33. While it is to be emphasised that a departmental enquiry must be held in accordance with
the procedure laid down in rules 14 to 16 of the rules, it is to be noted that in general due regard
must be had to the principles of natural justice. These principles require that the Government Servant
concerned must be informed clearly of the grounds on which it is proposed to procced agaist him.
The charges must be definite and specific and not vague, and all necessary particulars thereof should
be given in the statement of allegations so that he has not to guess or imagine what the exact
accusation against him is. The charges and statement of allegations should be intimated to the
Government Servant concerned. Then, he should be given an opportunity to defend himself not only
by leading evidence in his defence but also by cross examining the withnesses on whose testimony
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the charges are supposed to be based. He should be given access to or-supplied with copies. of all .. . ...-d

relevant documents and records on which the charges levelled against him are based and on which
the enquiry of officer proposes to rely. It is also one of the principles of natural justice that a person
cannot be both an accuser and a judge. It is well to remember that the cardinal principle of natural
justice is that nobody should be condemned unheard and that no one is allowed to be a judge in his
own cause, applies not only in the case of Courts of Justice in the proper sense, but also in the case
of administrative tribunals who are required to act judiciously. Therefore, where the facts and
circumstances of any case are within the personal knowledege of the enquiring officer or the enquiry
has been instituted at his instance, the enquiry should not be entrusted to him, because in such
curcumstances the enquiry held by him would be repungnant to the said principles of natural justice.

34. It should be borne in mind that where the Enquiring Officer had expresséd an opinion
before the witness had been cross examined, it could not be said to have been a valid enquity, nor
could it be held that the Government Servant had a reasonable opportunity to defend himself.

35. It has been held by the High Court of Madhya Pradesh, that.—

"Failure to examine any witness in support of the charges in the departmental enquiry held
" by the Enquiry Officer constitutues a serious infirmity in the order passed by
Government in removing the petitioner (Government Servant) from service. The
Supreme Court has, in many cases, emphasised the necessity and importance of

holding a formal enquiry in order to give to the delinquent civil servant a reasonable
oppertunity of showing cause against the charges framed against him. It is nothing

but a travesty of justice when without examining at the departmental enquiry any

witness in suport of the charges the Enquiry Officer and the Government both
determine that the charges are proved on the bases of certain documents and notes

and writings as well as the explanation given by the public servant to the charges".

Officers entrusted with departmental enquiry cases should bear in mind that it is also necessary
1o record oral evidence of witnesses even where documentary evidence is considered sufficient to
hold the charges proved against the delinquent Government Servant.
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Appéals

36. When orders have been passed, the Government Servant concerned is entitled, in order
to exercise his right of appeal to copies of the following documents on payment of the requisite
copying fees.— '

@) the charges and statement of allegations;

(i) the defence; ' : .

(iii) the recorded statements of witnesses examined in the course of the Enquiry;
@iv) the report of the officer holding the enquiry comaining’his'ﬁndings;

W) the recommendations of the officers through whom the proceedings of the enquiry
passed and the final order of the authority disposing of the case;

(vi) the advice tendered by the Public service Commission in cases in which the Com-
mission has been consulted, and where such advice had not been accepted also a
brief statement of the reasons for such non-acceptance.

If the appeal is successful, the appellate authority may order the refund of the copying fees.

Copies of office notes, reports or correspondence relating to the enquiry should not ordinarily
be supplied. Copies of evidence recorded may be supplied on payment of copying fees, if asked for
during the course of the enquiry.

37. No court-fee shall be charged on petitions of appeal presented in person or sent by post
by any Government Servant in accordance with the rules printed in the Appendix. The fee chargeable
under Article 9 of schedule I to the Court-fees Act, 1870, on copies of documents referred to therein
filed with such petitions of appeal shall also be remitted. '

38. When submitting the papers in regard to the punishment of a Government Servant to a
superior officer who is about to hear an appeal against such order, the service book and character roll
of the appellant, when such is maintained under the rules of the service, should always be forwarde
for inspection.

Notification of dismissal

39. The dismissal of Government Servants should be notified in the Gazette only in the
following cases viz. (1)when it is necessary to notify to the public the removal from service of a
Government Servant whether because his appointment was previously gazetted or from any other
cause and (2) when it is specially desired to exclude him from re-appointment in the service of
Government as he has been dismissed for the commission of a henious offence, such as fraud or
falsification of accounts.

40. The reasons for the dismissal of a Government Servant should not be stated in the
notification regarding his dismissal in a case in which the Government Servant concerned was
convicted even by a criminal court. It will be sufficient to announce that Government have dispensed
with his service, except in those cases in which the cause of dismissal constitutes a disqualification
under the terms of the law regulating the tenure of a particular appointment and it is for this reason
necessary to couply with the announcement of the dismissal a statement of the grounds upon which
it has been ordered.
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Memo no. 41. When, after a full consideration of the case, the officer passing orders considers that a
XXIV, Date dismissal should be notified in the Gazette, he should submit the material papers in the case, through
26-10-1891 & the usual channel, for the ordérs of the State Government. This report should be accompanied by a
GAD Memo. tabular statement in the following form :— '

+No.  2316-
1506-111-62,
Date 5-11-62.
Name and Appointment from Personal identification including Residence
Father's name which dismissed stature and approximate age
8] _ 2 3 @

Dismissal from the service of Government will involve exclusion from service in any capacity
not only under Government but also under the Court of Wards, or in any other department controlled
by the State Government or Government under takmgs or Statutory Corporations controlled
by Government.

In all cases generally in which a Government Servant has been dismissed from Government
Service, irrespective of whether the dismissal is to be notified in the State Gazette or not, the
appointing authority will invariably in each case send an intimation of dismissal, giving necessary
particulars of the dismissed Government Servant, direct to (i) the Deputy Inspector General of Police
(Crime Railways), Mudhya Pradesh, and (ii) the Supermtendent of Police of'the district to which the
person concerned belongs.

Re-Employment after removal

42. Where a person has been removed or discharged from the service of Government, but has
not been dismissed and so prescribed, his re-employment is not forbidden, but it is undesirable that
he should be re-employed without full Knowledge of his antececdents. It should, there fore, be the
invariable rule in such cases that a person so removed should not be re-employed in the same or any
other department without the consent of the head of the department or the Collector as the case may
be. In order to aid the observance of this principle, the certificate given to a Government Servant on
revoval should always give a true account of his character and the cause which led to his removal
or regisnation.
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